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Building over an easement

What is an Easement?
An easement is a section of land registered on the Certificate of Title providing Council (or other parties) a right of access for constructing a new drain, maintaining or upgrading an existing drain.  Easements are also used to provide overland flow paths for stormwater runoff and for other services e.g. sewer.

A stormwater drain may already be located within the easement.  It could be a Council drain or a private drain serving other properties that also have rights to use and access the easement.  Access to an easement will also be important in cases where no drain currently exists but could be required.

Easements can be for other purposes such as a carriageway, and may provide rights to other authorities and property owners.
What can I put over an Easement?
Council’s Building Over Easement Policy adopted May 2008 and amended October 2008, provides direction as to whether and how a building, structure or works over an easement may be permitted.  
How do I make an application?
Obtain a copy of Council’s “Application for Permission to Construct Over/in an Easement” from the following sources:-

· The internet;

· Customer Service sites at Keilor Office (Old Calder Highway, Keilor) or Harvester Library Sunshine (301 Hampshire Road, Sunshine)  

· Directly from Engineering Services administration.

· Details of information to be provided with the application and applicable application fees are detailed on the application form.
What is a Section 173 Agreement?
It is an agreement that, according to Section 173 of the Planning and Environment Act 1987, permits a responsible authority to enter into an agreement with the owner of the land.  Such agreements are registered by the Registrar of Titles and are binding on successive owner/s of the land.
Why is a Section 173 Agreement required?
A Section 173 Agreement benefits both the property owner and Council.  It records that Council has given consent for a specific building, structure or works to be built over an easement with relevant conditions.

The property owner is easily able to demonstrate that a building or structure has been approved by Council.  The conditions of the approval are clear and binding on current and future owners of the property and are valid as long as the building or structure complies with the details originally submitted and approved.

As the ownership of a property may change during the life of the building or structure, Council needs an agreement that can be transferred to and is binding with future owners of the property.  Hence, a Section 173 Agreement is registered on the Certificate of Title.
Who prepares the Section 173 Agreement?
Council’s Solicitor will prepare the Section 173 Agreement after the following has occurred:-

· The applicant has been advised by letter that the application is likely to be approved and consent will be given;


· The applicant pays the processing fee of $669.00 (including GST); 


· The property owner/s agree to the terms and conditions of the agreement; and agrees to pay any additional costs that may be incurred with the preparation and registering of the agreement by signing the Consent Form; and


· Instructions to prepare the Section 173 Agreement have been issued by Council officers.
How is the payment of the processing fee made?
The processing fee (related to a Section 173 agreement) or the approval fee (related to a standard building over easement agreement) is to be forwarded together with the Consent Form signed by the owner/s to Engineering Services (PO Box 70, Sunshine VIC 3020), as soon as possible.

Alternatively, you may choose to return the documents and make payment to Council’s Customer Services Centre located at the:

·  Keilor Office (Old Calder Highway, Keilor) or 

· Harvester Library (301 Hampshire Road, Sunshine).  
What is a standard Building over Easement Agreement?
This is a legal agreement between the property owner/s and Council that contains appropriate terms and conditions that ensures the on-going protection of Council’s interests and assets in and easement.

This form of agreement is required where only “minor works and structures” as defined by Council’s policy are proposed (refer below).

· The existence of this agreement will be noted against the Rates Information.

· The applicant pays an approval fee of $79.95 (including GST).
When can I start works?
If the works are minor in nature and a standard Building Over Easement Agreement is required, the works can commence following the owner/s signing the contract documents and the receipt an approval letter from Council.

If the works are not minor in nature and require a Section 173 Agreement, works can only commence when:-

· Council is in receipt of the Consent form signed by the owner/s.

· The $669.00 processing fee is made to Council. 

· Council officers receive Council’s approval to enter into a Section 173 Agreement.

· Formal Agreement is drafted by Council’s Solicitor and it is signed by the owner/s and Council’s delegate.

· Council’s approval letter is received by the property owner/s or their representative.
What are minor works or structures?
The following are considered minor works or structures:-

· Eaves

· Portable or relocatable buildings

· Other temporary buildings e.g. dog kennel

· Service pipes

· Hot water systems

· Rain water tanks

· Rotary clothes hoists or wall mounted clothes lines

· Residential air conditioners

· Service meters

· Simple mast, poles aerials etc

· Timber fences

· Paving – pedestrian only

· Vehicle paving

· Earth filling <300mm

The following are not allowable works and structures over an easement vested in Council:-

· Habitable buildings

· Shops

· Factories/warehouses

· Enclosed brick garages

· Porch

· Cantilevered structures including 2nd storey and balconies

· Steps and ramps

· Chimneys

· Brick BBQ’s

· In-ground swimming pools and saunas

· Mechanical equipment

· Other buildings, structures and works may be considered and must be assessed against Council’s Building Over Easement Policy.

If it is likely that the building, structure or works will be approved over the easement, Council’s policy requires the owner to enter a standard contractual Building over Easement Agreement for minor works or structures.  For other works and structures, a Section 173 Agreement will be required.

How long does it take to process an application?
You will be notified of Council officer’s initial decision within five (5) to ten (10) working days of Council receiving the application form and all the required and completed information.

A Section 173 Agreement will be completed in approximately eight (8) weeks of the applicant advising Council to prepare this agreement.
There is a drain on my property by no Easement.  What do I do?
Council has powers to protect their drains, even if they are not protected by an easement.

Please call Council’s Engineering Services department on telephone 9249 4430.  If it is a Council stormwater drain, you should treat it as if there was an easement, and apply for consent.
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