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Meeting No. 403  22 March 2016 

Report 12.2 - Application to Amend Planning Permit P535/2015 for the Use of 
the Land as an Amusement Parlour at 1/3 Tullamarine Park Road, Tullamarine 
 
Directorate: City Development 
Director: Stuart Menzies 
Policy: Brimbank Planning Scheme, Planning and Environment Act 1987 
Attachments: 1. Planning Permit P535/2015 
 2. Detailed Assessment 
 3. Proposed Conditions 
 
Purpose 
 
To provide Council with an assessment of an application to amend Planning Permit 
P535/2015 to remove Condition 3, which requires a Section 173 Agreement related the 
use of the land as an amusement parlour, reduction in car parking and liquor licence at 
1/3 Tullamarine Park Road, Tullamarine, against the provisions of the Brimbank Planning 
Scheme (Planning Scheme). 
 
Report 
 
1. Background 
 
At the Ordinary Council Meeting on 15 December 2015, Council determined to issue a 
Notice of Decision to Grant Planning Permit P535/2015 for the use of the land as an 
amusement parlour, reduction in the associated car parking requirement, and use of the 
land for the sale and consumption of liquor pursuant to an on-premises liquor licence at 
1/3 Tullamarine Park Road, Tullamarine, subject to conditions. No appeals were lodged 
by the objectors to this application, and on 19 January 2016, a planning permit was 
issued (refer to Attachment 1 to this report). 
 
The permit was issued on the basis that car parking would be made available on the 
adjoining site at 2/3 Tullamarine Park Road, Tullamarine, during the proposed hours of 
operation. Condition 3 of the permit requires the owner of 2/3 Tullamarine Park Road, 
Tullamarine, to enter into a Section 173 Agreement with Council to ensure these car 
parking spaces are made available into the future. 
 
The proposed amendment to the permit seeks to delete the existing Condition 3 and 
replace it with a new Condition 3. 
 
It is also noted the applicant has subsequently lodged an appeal to the Victorian Civil 
and Administrative Tribunal seeking the removal of Condition 3 from the permit. A 
compulsory conference has been scheduled for 31 May 2016, and a merits hearing has 
been scheduled for 8 August 2016. 
 
2. Consultation 
 
The amended application was advertised in accordance with Section 52 of the Planning 
and Environment Act 1987 (the Act) by placing one (1) sign on the subject site and 
sending notices to adjoining and nearby property owners and occupiers, and previous 
objectors. At the completion of the advertising period, one (1) objection had been 
received. The objection related to the use of the car spaces of the adjoining property. 
The objector also advised Council that the Owner’s Corporation had declined the 
proposal related to the signing of Section 173 Agreement at its Annual General Meeting 
(AGM).   
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Meeting No. 403  22 March 2016 

Report 12.2 - Application to Amend Planning Permit P535/2015 for the Use of 
the Land as an Amusement Parlour at 1/3 Tullamarine Park Road, Tullamarine 
(continued) 
 
The concerns of the objector are discussed in the Detailed Assessment at Attachment 2 
to this report.  
 
3. Analysis 
 
The proposal seeks to remove the existing requirement for a Section 173 Agreement and 
to replace this requirement with a condition that states that if the three (3) car parking 
spaces at 2/3 Tullamarine Park Road, Tullamarine, are no longer available for use during 
the trading hours of the subject site, then the patron capacity on the subject site will be 
reduced “to appropriate capacity determined at the time of change.” 
 
The applicant indicated if the three (3) additional car parking spaces on 2/3 Tullamarine 
Park Road are no longer available, then the allowed capacity of the amusement parlour 
will be re-evaluated and will be reduced to an appropriate capacity determined at the 
time of change. This would rely on the operators of the amusement parlour notifying 
Council of the change in circumstances and then working with Council to establish an 
appropriate capacity. 
 
There are a number of issues with this approach. Firstly, it relies on the operator of the 
amusement parlour bringing the change in circumstances to Council’s attention - as 
Council has no way of knowing this otherwise. Secondly, the requirement for seven (7) 
car parking spaces is based on floor area, not the maximum number of patrons allowed 
on the site. The Planning Scheme sets out a rate of four (4) car parking spaces to each 
100 square metres of net floor area for an amusement parlour. As the size of the 
building will not change, the car parking requirement will remain the same despite the 
number of patrons present on the site. 
 
It has also become apparent that all of the car spaces on the site are located within 
common property. This common property area is managed by an Owner’s Corporation. 
Council officers have been advised the Owner’s Corporation recently held its AGM to 
consider this application and the 75% of the owners voted against the proposal to sign a 
Section 173 Agreement. 
 
A full assessment of the application is at Attachment 2 to this report. The assessment 
indicates the proposed amendment should be refused on the grounds in Attachment 3 
to this report.  
 
4. Resource Implications 
 
There will be no resource implications for Council. 
 
5. Compliance Statement  
 
This report has been prepared in accordance with Part 4 of the Act. 
 
Conflict of Interest Declaration  
The Local Government Act 1989 requires Council officers, and anyone engaged under 
contract, providing advice to Council to disclose any conflict of interest in a matter to 
which the advice relates. Council officers contributing to the preparation and approval of 
this report, have no conflicts of interests to declare. 
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Report 12.2 - Application to Amend Planning Permit P535/2015 for the Use of 
the Land as an Amusement Parlour at 1/3 Tullamarine Park Road, Tullamarine 
(continued) 
 
6. Recommendation 
 
That Council issues a Notice of Refusal to Amend Planning Permit P535/2015 
for the use of the land as an amusement parlour at 1/3 Tullamarine Park Road, 
Tullamarine, on the grounds contained within Attachment 3 to this report. 
 



P535/2015 - 1/3 Tullamarine Park Rd, Tullamarine                           Attachment 1 
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P535/2015 – 1/3 Tullamarine Park Rd, Tullamarine                          Attachment 2 
 
DETAILED ASSESSMENT 
 
Application 
Number: 

P535/2015 (Amended Permit) 
 

Location: 
 

1/3 Tullamarine Park Rd Tullamarine 

Proposal: Amendment to Planning Permit P535/2015 to remove Condition 3 
which requires a Section 173 Agreement and replacing it with a 
new Condition 3 which. 
 

Applicant: 
 

Tilt Amusements 

Zoning/Overlay: 
 

Industrial 1 Zone, No Overlays  
 

Adjoining 
Zoning/Overlays: 
 

All surrounding land is zoned Industrial 1.  No overlays are 
applicable. 
 

Environmental 
Audit: 

Not required because the site is not affected by an Environmental 
Audit Overlay or previous land uses do not trigger the need for an 
Audit to be undertaken. 
 

Proximity to 
former Land Fill 
sites: 

The site is located outside the recommended buffer distance from 
the nearest former landfill.  Accordingly a landfill gas assessment is 
not required. 
 

Cultural Heritage 
Management Plan: 

Not required because no works are proposed and therefore the 
proposal does not constitute a high impact activity. 
 

Restrictive 
Covenant: 

Yes – Covenant No. J082420 is registered on the Title.  It restricts 
few uses such as agriculture, animal husbandry, the extraction of 
sand, gravel, clay, turf, soil rock, stone or similar materials, 
winning of oil, coal or other minerals from the land, the 
manufacture of chemical fertilizers, synthetic resins or synthetic 
rubber, ammunition, explosives or fireworks, tanning or finishing of 
leather, the collection, dismantling, storage or salvaging of motor 
vehicles, the warehousing of live animals, hides, skins or tallow, the 
storage of grains, prison or reformatory institution etc. 
 
The proposal does not breach the covenant restriction. 
 

Section 173 
Agreement: 

There is no Section 173 Agreement currently registered on the 
Title. 
 

Planning 
History: 
 

Planning Permit P535/2015 was issued on 19 January 2016 for the 
use of the land as an amusement parlour, reduction in the 
associated car parking requirement and use of the land for the sale 
and consumption of liquor pursuant to an on-premises liquor 
licence.  The permit is still valid. 
 
Prior to this, the following permits were issued for the site: 
 
 K01188 (8 factories) 
 K01301 (Subdivision) 
 P0655 (Panel Beating Workshop). 
 

Planning Decision: Was the permit issued as a result of a VCAT decision (including the 
outcome of a permit issued following a consent order)? 
 
No the permit was not issued at the direction of VCAT. 
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Amended Permit 
Required Pursuant 
to: 

Pursuant to Part 4 Division 1A of the Planning and Environment Act 
1987, further approval is required to amend a 
permit/plans/documents associated with a Planning Permit.  
 
Pursuant to Section 73 of the Act, the application to amend a 
permit and/or associated plans/documents must be dealt with in 
accordance with the requirements of Section 47 of the Act.  
 

Proposal Details: 
 

The amendment involves the deletion of Condition 3 and 
replacement with a new Condition 3.  The existing Condition 3 
states: 
 

The use of the land hereby permitted must not commence until 
the owner of the land at 2/3 Tullamarine Park Road, 
Tullamarine, has entered into an Agreement with the 
Responsible Authority under Section 173 of the Planning & 
Environment Act 1987, to provide for the following: 
 
(a) An ongoing obligation for three (3) car parking spaces on 

the property at 2/3 Tullamarine Park Road, Tullamarine, 
to be made available for the use of the patrons/staff at 
1/3 Tullamarine Park Road during the following hours: 

• Monday to Friday: 6pm to 11pm 

• Saturday: 3pm to 11pm 

• Sunday: 12 midday to 8pm 

• Public Holidays: 12 midday to 11pm 

• New Year’s Eve only: until 1am the following day. 
 
Before the commencement of the use hereby permitted, 
application must be made to the Registrar of Titles to register 
the Section 173 agreement on the title’s as referred to in the 
agreement under Section 181 of the Act. 
 
The owner/operator under this permit must pay the 
reasonable costs of the preparation, execution and 
registration of the section 173 agreement 

 
The proposed new Condition 3, as requested by the applicant, 
states: 
 

If the availability of the 3 car parking spaces at 2/3 
Tullamarine Park Road Tullamarine changes and they are made 
unavailable to 1/3 in Tilt Trading Hours 

• Monday to Friday: 6pm to 11pm 

• Saturday: 3pm to 11pm 

• Sunday: 12 midday to 8pm 

• Public Holidays: 12 midday to 11pm 

 
The capacity of Tilt maximum patronage will then change 
accordingly being re-evaluated and coming down to 
appropriate capacity determined at the time of change. 

 
 

Site and Subject Site 
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Surrounds: 
 
 

The subject site is located on the southern side of Tullamarine Park 
Road, between Keilor Park Drive and Elata Drive. The subject site is 
one factory within a larger complex of 8 different tenancies that 
occupy the corner of Tullamarine Park Road and Elata Drive. Only 
two of these tenancies face Tullamarine park Road and the 
remaining six face Elata Drive. An existing crossover from 
Tullamarine Park Road provides access to three car parking spaces 
for each of these two tenancies. 
 
The car parking spaces for all tenancies are provided within 
common property, despite the spaces being located in front of the 
individual tenancies. 
 
A dedicated left turn is located to the front of the subject site for 
vehicles turning onto Keilor Park Drive, meaning that these is no 
on-street car parking available immediately in front of the subject 
site. 
 
Surrounding Area 
The surrounding area comprises industrial buildings in a variety of 
sizes. The use of the majority of the surrounding buildings occurs 
during regular business hours. 
 
Further to the west is Keilor Park Drive, beyond which are the Keilor 
Park Recreation Reserve and the Keilor Botanical Gardens. 
 

Re-Notification: 
 

As it was considered that the proposal may cause material 
detriment, the application was advertised to owners and occupiers 
of adjoining properties in accordance with Section 52 of the 
Planning and Environment Act 1987.  Advertising was undertaken 
by the following means: 
 
On Site Notice Yes 
Mail Yes 
Newspaper No 
 
Objections: Yes No.  One (1) 
 
Grounds of objection: 
The Body Corporate recently met at the AGM to vote on this 
application and the vote was 75% to decline the proposal. The 
objection is based on the vote and (in the objector’s words) “the 
principal of body corporate law that no one can overturn the 
decision of the body corporate unless it is voted in favour of 
changing that amendment to the permit is essentially breaking the 
law, and the applicant trying to bypass the majority vote”. 
 
An assessment against the grounds of objection is provided under 
the “Officers Comments” section later in the report.  
 

Re- Referrals: Internal:  
Not required 
 
External:  
Not required 
 

Planning Scheme 
Requirements: 
 

State Planning Policy Framework 
Clause 11 – Settlement 
Clause 14 – Natural Resource Management 
Clause 15 – Built Environment and Heritage 
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Clause 17 – Economic Development 
Clause 18 - Transport 
Clause 19 - Infrastructure 
 
Local Planning Policy Framework 
Clause 21 – Municipal Strategic Statement 
Clause 21.09 – Industrial Land Use 
Clause 21.09-1 – Industrial Precincts 
Clause 21.09-2 – Environmental Impacts of Industrial Uses 
Clause 21.09-3 – Industrial Design 
Clause 21.10 – Transport and Infrastructure 
 
Zoning Provisions 
Clause 33.01 – Industrial 1 Zone 
 
Particular Provisions 
Clause 52.06 – Car Parking 
Clause 52.34 – Bicycle Facilities  
 
General Provisions 
Clause 65 – Decision Guidelines 
 

Comparison 
against Planning 
Controls: 
 

Particular Provisions 
 
Car Parking  
Clause 52.06 introduces requirements for car parking.  
 
The car parking table at Clause 52.06-5 sets out the following 
requirements for an amusement parlour: 
 
• Amusement Parlour: 4 spaces to each 100sqm of net floor area 
 
The existing building/subject site provides for 194sqm of net floor 
area and requires the provision of 7.76 car spaces (which according 
to this clause is rounded down to 7 spaces).  The use was originally 
approved with 3 car spaces located adjacent to the existing building 
and an additional 3 car spaces infront of the adjoining building (2/3 
Tullamarine Park Road) as this business currently operates during 
regular business hours. The original application was supporting the 
shortage of one car space which was considered to be appropriate 
for the use.  
 
In order to ensure that the three (3) car parking spaces were 
secured for future use, the original decision was to place a 
requirement on the planning permit requiring a Section 173 
Agreement to:  
 
• provide and secure at least six (6) off-street car parking spaces 

for the use and 
• restrict any similar uses in future on the adjoining property 

(2/3 Tullamarine Park Road), in the event that the current 
tenant moves out and a similar after-hours use is applied for in 
future. The agreement registered on the title of 2/3 
Tullamarine Park Road would restrict the adjoining property 
from being used after hours, so that three (3) parking spaces 
are always available to the amusement parlour use at 1/3 
Tullamarine Park Road. 

 
 
Assessment 
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The plan of subdivision indicates: 
 

• Eight (8) strata title factory/warehouse units, with two (2) 
fronting Tullamarine Park Road and six (6) fronting Elata 
Drive, with each title representing the built area of each unit 
and some land to the rear of these in the case of tenancies 5 
to 8, with the balance of the site entirely within common 
property. 

• No car parking is shown on the plan of subdivision which 
means that car parking spaces are not formally allocated to 
any particular use but instead are managed by the Owner’s 
Corporation.  

• Each Unit has an equal undivided right to the whole of the 
common property (ie. all of the car parking spaces). 

 
Despite the above, in practice is appears that each tenancy 
occupies the car parking spaces immediately infront of their 
tenancy and therefore assume some form of “ownership” over these 
spaces, without having any exclusive right.   
 

The applicant has provided a letter dated 25 August 2015 from the 
occupants of 2/3 Tullamarine Park Rd, indicating an agreed sharing 
of parking spaces between Units 1 and 2 due to their differing hours 
of operation.  The question therefore is whether the tenant of 2/3 
Tullamarine Park Road has the right to an exclusive use of the three 
(3) car parking spaces located adjacent to his building or not, and 
whether this tenant has the authority to allow someone else to use 
these spaces when they do not require them.  
 
As discussed above, the car spaces related to all tenancies are not 
formally allocated to any particular use but are managed by an 
Owner’s Corporation.  On this basis, the letter/agreement provided 
by the tenant of 2/3 Tullamarine Park Road does not appear to 
have any weight.  
 
The applicant and the objector have both indicated that this matter 
was considered at the Body Corporate’s Annual General Meeting 
which was held on 25 February 2016, however 75% of the owners 
voted against the signing of the Section 173 Agreement.  This 
would seem to indicate that the applicant cannot comply with the 
permit conditions, therefore preventing them from commencing the 
use. 
 
The applicant has proposed the following condition to replace the 
requirement for a Section 173 Agreement: 
 
“If the availability of the 3 car parking spaces at 2/3 Tullamarine 
Park Rd Tullamarine changes and they are made unavailable to 1/3 
in Tilt Trading Hours 
 
Mon – Fri: 6pm-11pm 
Sat: 3pm – 11pm 
Sunday: 12 midday – 8pm 
Public Holidays: 12 midday – 11pm 
 
The capacity of Tilt maximum patronage will then change 
accordingly being re-evaluated and coming down to appropriate 
capacity determined at the time of change”. 
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One problem with this condition is that the requirement for seven 
(7) car parking spaces was based on the floor area of the building 
and not the maximum number of patrons, in accordance with 
requirements of Clause 52.06 of the Brimbank Planning Scheme.  
 
A further problem is that it also does not require any consultation 
with Council in relation to the reduction in number of patrons or 
how this will be established and determined. 
 
However the main problem with this condition is the ability for 
Council to monitor and enforce the condition on an on-going basis.  
It would rely on the operator of the amusement parlour bringing 
any changes to the parking arrangements or tenancy arrangements 
of the adjoining property to Council’s attention as Council has no 
way of monitoring them.  Additionally, the condition is very open-
ended and does not provide any certainty for either the applicant or 
Council.   
 
For the reasons stated above, the proposed amendment to the 
permit is not considered appropriate and should be refused. 
 
General Provisions 
 
Clause 65 – Decision Guidelines 
Clause 65.01 requires that before deciding on an application or 
approval of a plan, the responsible authority must consider, as 
appropriate: 
• The matters set out in Section 60 of the Act. 
• The State Planning Policy Framework and the Local Planning 

Policy Framework, including the Municipal Strategic Statement 
and local planning policies. 

• The purpose of the zone, overlay or other provision. 
• Any matter required to be considered in the zone, overlay or 

other provision. 
• The orderly planning of the area. 
• The effect on the amenity of the area. 
• The proximity of the land to any public land.  
• Factors likely to cause or contribute to land degradation, 

salinity or reduce water quality. 
• Whether the proposed development is designed to maintain or 

improve the quality of stormwater within and exiting the site. 
• The extent and character of native vegetation and the 

likelihood of its destruction.  
• Whether native vegetation is to be or can be protected, planted 

or allowed to regenerate. 
• The degree of flood, erosion or fire hazard associated with the 

location of the land and the use, development or management 
of the land so as to minimise any such hazard. 

 
The relevant matters set out in s60 of the Act are: 
 
(1) Before deciding on an application, the responsible authority 

must consider— 
(a) the relevant planning scheme; and 
(b) the objectives of planning in Victoria; and 
(c) all objections and other submissions which it has received 

and which have not been withdrawn; and 
(d) any decision and comments of a referral authority which it 

has received; and 
(e) any significant effects which the responsible authority 
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considers the use or development may have on the 
environment or which the responsible authority considers 
the environment may have on the use or development; and 

(f) any significant social effects and economic effects which 
the responsible authority considers the use or development 
may have. 

 
The proposed amendments have been assessed against the 
relevant general provisions and it is considered that the proposed 
amendments do not meet all of the guidelines contained within this 
section of the Brimbank Planning Scheme.  In particular it is not 
considered that the proposal contributes to the orderly planning of 
the area nor does it comply with the requirements of the particular 
provisions relating to car parking. 
 

Officer Comments: Response to Grounds of objections:  
The objector has raised issues in relation to body corporate law and 
the perception that the applicant is trying to bypass this law in 
order to obtain approval to operate their business.  This is not a 
planning matter.  It is the responsibility of the occupant of the site 
to ensure that they comply with all relevant legislation.  In 
assessing this planning application, Council must take into 
consideration everything that the Planning and Environment Act 
1987 and the Brimbank Planning Scheme require it to consider.  
Resolutions of a body corporate is not one of these matters.  
Despite this, such a resolution may prevent the use from 
commencing due to other factors that are outside of the scope of 
planning. 
 
Current VCAT appeal: 
On 1 March 2016 the Victorian Civil and Administrative Tribunal 
(VCAT) advised Council that an appeal had been lodged for a 
review of Condition 3 on Planning Permit P535/2015.  This appeal is 
essentially seeking the same outcome as the current application.  
VCAT has advised that a compulsory conference has been 
scheduled for 31 May 2016 and if this is unsuccessful, then a merits 
hearing has been scheduled for 8 August 2016. 
 
Conclusion: 
Based on the assessment of the application undertaken against the 
provisions of the Act and the Scheme above, it is recommended 
that a Refusal to Grant an Amended Planning Permit P535/2015 be 
issued for the removal of Condition 3 and replacement with a new 
Condition 3 for the site at 1/3 Tullamarine Park Rd Tullamarine, on 
the grounds set out in Attachment 3. 
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PROPOSED GROUNDS OF REFUSAL 
 
(1) The proposed removal of the requirement for a Section 173 Agreement will not 

ensure that there is sufficient off-street car parking available for the use of the 
land for an amusement parlour. 
 

(2) The proposed replacement condition is vague, will be difficult to monitor and 
enforce, and does not provide any certainty in relation to car parking being 
available for the use of the land for an amusement parlour.  It also does not 
require any consultation with Council in relation to the reduction in number of 
patrons or how this will be established and determined. 

 
(3) The proposed removal of the condition requiring a Section 173 Agreement will 

contribute to the orderly planning of the area. 
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